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‘HE APPELLANT HARRY LEVINE BENSON 


Preliminary Statement 
Chis Reply Brief is being submitted to the Court in response to 


the brief of the government that was received by counsel for the appellant 


[larry Levine Benson on December 3, 1976 


Response to Point One of the Government's Brief 


he government argued throughout the trial, from its opening 
remarxs through summation, that its main witness, Hans Buhler, was the 
lawful owner of a 9.88 carat diamond. It concedes, in Point V of its brief, 
that the ownership of the gems was an issue for the jury, and at the very 
least it certainly was. 

lhe defense argued in summation that Buhler had never brought 


two valuabie stones to the United States in Decen ber, 1974. The jury, if 


1 \ _— - R th’ to _ TT, 7 ¢ , 10) wu YY ‘ +} rh 
d Werner Barth's testimony, may well have agree. Wiin thls 


? 
i 


jury believed that Barth had not sold a 9 carat diamond 


then if instructed, as requested, unde 


MacDougall, 201 F.2d 265 (2nd Cir. 1952), the jury could have 


1 was the opposite of what Buhler claimed, that Buhler 
diamond as he claimed and had not brought the valuable 
ed States in December, 1974. 
p. 481-82), the Court reverse 
idant convicted of violating the Bank Secrecy Act, because she had 
opportunity to meet the government's proof on the issue of 
matter the defense, through no fault of his own, was 


from presenting evidence on an issue that was of key importance, 
rightful owner of the stones and this we > manifestly unfair. 
‘nt in Point II of its brief concedes that the appellant 
Was not arraigned on this indictment until Friday, May 7, 1976 and 
irst appeared for him on Monday, May iO, 1976. The appellant who 


services of an attorney and a private investigator in Switzerland 


in preparing for the trial had received no information fron 


“one of them until May 24th (See appellant's Appendix A-60, A-6l, 


he Court dated May 21, 1976). Werner Barth did not return 


to Switzerland until May 1976 (See Appellant's Appendix A-71, 


Investigator’s report dated May 19, 1976). 
Neither the appellant Benson or his counsel knew what Werner 


Barth's testimony would be prior to the start of the trial on Monday, 


There was no testimony at the trial that Benson had ever 


Barth or known of his having sold the 9. 88 i diamond to Buhle; 


record indicates that upon learning of the role attributed to Werner 
nson made every possible effort to interview Werner 


his version of the story, and this could only be accomplished on 


lhe civil deposition of Hans Buhler taken on June ll, 1975 was con- 


‘ted in the absence of the appellant Benson. He did not appear, nor did any 


1uUCcT 


party representing his interests appear on his behalf, as is readily apparent 


» minutes of the examination before trial themselves. 


Response to Point II of the Government's 
Brief. 


he government claims that Benson was responsible for creating a 


Situation that required a continuance, and therefore not entitled to one, and 
cites two cases in support of their novel theory, but neither one has any 
relation to the facts of this case. In United States v. Haller, 333 F.2d 827, 


828 (2nd Cir. 1964), the indictment had been outstanding for five years and during 


that time the defendants had been represented by counsel. On June 17, 1963 


the defendants were notified that their trial was to commence on September 30th. 


«Be 


(rial the defense moved a continuance ft Gepos¢ 
Siding in Italy. 


The Court pointed out that the accused were 


ne Same attorney who represented them on their trial 
t Nave IVeil 


any ol 


rial, and denied the continuance. 


nosenthal, 


ad Was not r presented Dy 7 


counsei untli 


[ ial request 


Cl 


tor a continuance was n ade when couns 


and tne witnesses involved in 


nliS Case ar 


was 


made to interview Werne} 


Barth prior to 


_ 1 ha = — ~] eh . ld 
he accused had no control, this could 


Cntation could have been 


maae to 


Buhler was still on the witness Stand, a 
government stated that it would not produce 


declarations allegedly prepared by Hans Buhler in June and 


Court and defense counsel both believed that the customs 


pared by Buhler would be produced by the government, 


larations pre 


s having been prepared by Buhler and related to his direct 


il 


failure to Obtain bunhler s customs declarations is directly 


the prosecution which made no effort to locate these 
to May 20, 1976. ‘he document that the government 


obtained and turned over on August 25, 1976 was a customs declaration 
d by Hans Buhler, Sr. This declaraticn states tnat the year of 
the individual preparing it is 1909, and the witness Hans Buhler is 
approximately forty years of age. This f é t. possible significance 
een lost on counsel for the government. The defense at such 
had no way to investigate whose customs declaration it actually 
instances under which it was prepared. 
customs declarations and the customs service file on 


| ee as 


Buhler could have been admitted as affirmative evidence under Rule 


3 (8)(b) and (c) of the Federal Rules of Evidence, or as impeachment 


nder Rules $03(10) and 613(b) of the Federal Rules of Evidence. 


rial unde 


the government stipulated at the trial to the fact that Buhler made no cusioms 


declaration in December, 1974, and this was after Buhler was excused. The 


overnment entered into this stipulation because they believed it to be 


n 


p 


osition along with defense counse!] 


Was 


cases 


before the Court. 


aintained by customs on Hans Buhler before de 


net did not 


irrelevant. 
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The government's 
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ounted to bad faith, 
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nited States v. Purin, 486 F.2d I! 13€ 
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gross 


8 (2nd Cir. 1973), 


iyration and 
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( icld that lf Romero was Calica aS a witness it 


would turn over thos 


portions of the tile that could be ised On either direct or Cross-examination. 
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